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PER CURIAM On March 20, 1996, Dani el and Debor ah

Meggi son notified their insurer, Preferred Mutual |nsurance
Conpany, that their home had suffered two types of danage:
wat er damage and damage froma partial coll apse under the
wei ght of snow. Preferred paid the water damage cl ai m but
denied the remaining claim The denial was based in part on
an exclusion for errors, om ssions, or defects. Are-
i nspection of the home, at the Meggi sons' request, did not
change Preferred' s position.

Preferred then sought a declaratory judgnent that
its denial was appropriate. The Meggi sons counterclai med for
breach of contract and violation of MG L. ch. 93A and ch
176D. A jury returned a verdict for the insurance conpany; in
two special interrogatories, it found that the snow | oad was
t he proxi mate cause of the damage but al so that the damage
resulted "in sone significant way, froman act, error, or
om ssion relating to the design, specification, construction,
wor kmanshi p or installation of the property, or the
mai nt enance of the property, or a defect in the materials used
In the construction of the property.” The court had
instructed the jury that |osses in which such excluded events
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pl ayed a "significant” role were not covered by the policy.!?
Accordingly, the district court ruled for the insurer. The
Meggi sons sought a new trial, or to alter or amend the
judgnent; the district court denied the notions.

This appeal is fromthe denial of those notions. W
review for abuse of discretion the denial of a notion for a

new trial. Sheils Title Co. v. Commonwealth Land Title Ins.

! The concurrent causation preanbl e and exclusion in the
policy read:

We do not pay for loss if one or nore of the foll ow ng
exclusions apply to the loss, regardless of other
causes or events that contribute to or aggravate the
| oss, whet her such causes or events act to produce the
| oss before, at the sanme tine as, or after the
excl uded causes or events.

12. Errors, Qmssions and Defects - W do not pay for
| oss which results from one or nore of the
fol | owi ng:

a. an act, error, or om ssion (negligent or not)
relating to:

(2) t he desi gn, speci fication,
construction, workmanshi p or installation of
property;

b. a defect, a weakness, the inadequacy, a

fault or wunsoundness in materials used in
construction or repair whether on or off the
i nsured prem ses.
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Co., 184 F.3d 10, 19 (1st Gr. 1999). The Meggi sons argue
that there was insufficient evidence to support the jury's
answer to the second special interrogatory. Specifically,
they claimthat Preferred proffered evidence only that the
porch of their house was inadequately supported, but not that
this defect caused the damage for which they clainmed. That is
sinply not so. Preferred s expert testified that the house
depended on a cantil ever system of support, which in turn
depended on the front porch bei ng adequately supported; he
concl uded that had the front porch been adequately supported,

t he Meggi sons' home woul d not have partially coll apsed under
the weight of the winter's snowfall. This conclusion was
further supported by other evidence and by the jury's own view
of the honme during a visit to the site. The district court
thus did not abuse its discretion in denying the newtrial
nmot i on.

The Meggi sons next claima series of errors in the
court's jury instructions. The gist of their argunent is that
the policy nust be construed as a matter of |aw to cover the
|l oss even if it was caused by an error, omssion or defect; in
particular, they argue that the "policy covers a loss if [a]
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non- excl uded peril is the efficient proximate cause of the
damage, even though an excluded peril contributed to the
| 0ss. "

To the sane effect, the Meggi sons argue that all
i nsurance contracts, |like theirs, are contracts of adhesion
and therefore their exclusions should not be enforced if
unreasonabl e or contrary to public policy. They contend that
t he operative exclusion in this case runs afoul of these
limtations, in that the doctrine of efficient proxinate cause
better accords with public policy and the reasonabl e
expect ati ons of insureds.

These | ast two sets of argunents were not, as the
Meggi sons' reply brief to this Court inplicitly concedes,
rai sed before the trial court. The Meggi sons have thus wai ved
the argunents, and by no neans can we say that plain error
resulted. Indeed, nuch of this appeal is frivolous. The
place to try a case and to present one's argunents for the

first time is at the trial court, not the court of appeals.



Affirnmed. Double costs, but not the attorneys fees
as sought by Preferred in its Rule 38 Motion, are awarded to

Preferred, agai nst counsel for the Meggisons.?

2 pPreferred's Rule 38 Mdtion for Sanctions was opposed by
a filing from opposing counsel and we have considered the
argunent s nade.
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